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Key Takeaways: 

• Recent elections have been marred by judge-made laws, last-minute changes by 
election officials, and poor administration. 

• Lawmakers should enact real penalties for rogue election officials. 

• Any changes to existing state election laws should be approved by the legislature. 

• Lawmakers should grant the legislature the ability to intervene in election-related 
lawsuits in order to defend duly passed laws. 

Why election accountability matters 

American elections have a major PR problem and for good reason: Recent cycles have been 
defined by confusion, suspicion, and mistrust. Judge-made laws, last-minute changes by 
election officials, and poor administration have left far too many Americans wondering if their 
vote truly counts. 
 
During the 2020 presidential election, partisan lawsuits aimed at established election 
procedures were filed by both Democrats and Republicans. And many long-standing laws 
were changed at the last minute through unilateral guidance issued by state officials. For 
example, in Michigan, the Secretary of State issued guidance to local jurisdictions indicating 
that mail ballot signatures should be presumed to be valid signatures.1 The guidance further 
stated that if there are “any redeeming qualities” the signatures should be treated as valid.2  
 
In Wisconsin, some local officials reportedly told voters during the April 2020 election that they 
could self-identify as “indefinitely confined.”3 This effectively circumvents the state’s voter ID 
laws as indefinitely confined voters do not have to provide identification.4 
 
But even when the law is followed and unchanged, it can be poorly executed. This fosters 
confusion and distrust of the election system. Just ask the voters of Palm Beach County, 
Florida: Their 2018 midterm election was marred with repeatedly missed deadlines, 
allegations of ballots being duplicated behind closed doors, and incomplete reports.5  
 
While other counties were able to complete their state-mandated recount in a timely manner, 
Palm Beach County devoted more than five weeks to complete the process.6 The former 
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Florida Secretary of State even described the Palm Beach County administrator’s tenure as 
“combative incompetence.”7 
 
Governor Ron DeSantis used his legislatively granted authority to suspend the county’s 
Supervisor of Elections.8-9 But the damage was done. Voters had new reasons to question the 
process, and in turn they had reason to question the legitimacy of the outcome.  
 
If election officials continue to act outside the scope of their authority, voters will continue to 
lose trust in the democratic process and disengage. Fortunately, lawmakers have the ability 
to rein in rogue officials and restore voters’ trust in elections. 

SOLUTION 1: 
Real penalties for election officials gone wild 

Voters need to have confidence that the election process is administered properly. Election 
officials play an important role in the administration of the election, but when rogue 
administrators fail to follow the law, voters may distrust the election outcome. Voters should 
be able to trust that election laws were followed and that their vote counts. 
 
As noted, under Florida law, the governor may suspend rogue officials for malfeasance, 
neglect of duty, incompetence, and similar failures of duty.10 Following Florida’s lead, Georgia 
and Iowa recently enacted similar policies. Georgia’s reform allows for the suspension of local 
election administrators by the State Election Board.11 In Iowa, election officials may be 
criminally prosecuted for technical infractions.12 
 
Voters should have the confidence that there will be real consequences to protect the 
integrity of the election system. To ensure voters’ confidence in the legitimacy of the 
election, states should enact penalties for election officials gone wild. 
 

 

SOLUTION 2: 
Require elected officials to approve any changes to election laws 

During the 2020 election, judge-made laws and state officials’ guidance altered existing 
election procedures. Citing COVID-19, officials mass mailed absentee ballots to voters and 
expanded eligibility for voting by mail.13-14 Additionally, lawsuits were filed by partisan activists 
in friendly courts to modify long-standing election deadlines.15  For example, in Michigan, 
Democrat groups sued to extend the deadline to receive postmarked mail ballots to two 
weeks after the election.16 Thankfully, this decision was reversed on appeal and the 
legislatively imposed deadline was reinstated.17  
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And the same thing happened in Georgia. Democrat groups sued to extend the mail ballot 
receipt deadline, requiring an appeals court to overturn a lower court decision and reinstate 
the original deadline.18 
 
These types of last-minute changes to election processes create confusion and can cause 
voters to inadvertently miss deadlines or otherwise fail to comply with state law. A prime 
example of this problem occurred in Pennsylvania. 
 
Pennsylvania law requires mail ballots to be postmarked and received on Election Day, but 
the Pennsylvania Democrat Party sued to allow ballots to be received three days after the 
election.19-20 After the final court decision, the Pennsylvania Secretary of State instructed local 
election officials to segregate ballots, only to change positions on the directive days later.21 
Even worse, the Secretary of State unilaterally extended the deadline to cure certain issues 
with mail ballots—a decision that was later barred by a judge.22  
 
Pennsylvania is just one example of how non-legislative rulemaking diminishes the role of the 
legislature, thereby diminishing the voice of the public.  
 
Thankfully, state lawmakers are fighting back and reclaiming their role. 
 
Iowa now requires the state legislative council to approve any decisions by the chief election 
officer that may change the conduct of an election using emergency powers.23 Kansas 
explicitly prohibits election officials and judges from altering election laws.24 Georgia limits the 
State Election Board’s authority to adopt emergency rules and requires notice to the Speaker 
of the House, chairpersons of the house committees on elections, and legislative counsel 
(among others).25 And any emergency rule may be suspended by a majority vote of the 
house or senate judiciary committees within ten days of notification of the rule.26 
 
Lawmakers should enact reforms to explicitly prohibit election officials from making 
changes to state election law without legislative approval, protecting the integrity of 
election administration and restoring voters’ trust in the process. 
 

 

SOLUTION 3: 
Let the legislature intervene in lawsuits to protect state law 

There were an unprecedented number of partisan lawsuits filed during the 2020 election. 
Many of these lawsuits, once again, circumvented election laws passed by the state 
legislature. Lawmakers should grant the legislature authority to intervene in election-
related lawsuits in order to defend duly passed laws borne from the legislative process.  
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Wisconsin stands out as a strong example. There, the legislature can intervene in lawsuits 
where the constitutionality of a statute is challenged, allowing lawmakers to join ongoing 
litigation.27  This was recently upheld by the state Supreme Court.28  
 
Other states are following Wisconsin’s lead by creating avenues to be involved in election-
related lawsuits: Florida now requires the legislature to be notified of settlement negotiations, 
consent decrees, or orders.29 If the law is found to be invalid and the legislature amends the 
law to remove the unenforceable provision, litigants are required to drop any ongoing 
related cases.30 And Georgia requires that the House and Senate Judiciary Committees be 
notified at least five days before settling a lawsuit or entering into a consent decree.31 
 
Individuals should maintain the right to challenge laws that infringe civil liberties, but partisans 
should not be able to use the judiciary to circumvent the lawmaking process. Allowing the 
legislature to intervene will ensure that lawmakers may exercise the opportunity to defend the 
law, even if the executive does not. In turn, this will ensure the law is faithfully carried out, 
regardless of what party controls the executive branch. 
 

 

Bottom line: State legislators should hold election officials accountable and 
reclaim their role as lawmakers. 

Voters need confidence that the election process was administered fairly and within the 
bounds of the law. If they do not trust the process, they will question the legitimacy of the 
outcome and their elected officials. This threatens self-governance because it threatens civic 
engagement.  
 
Thankfully, state lawmakers have simple tools to restore voters’ trust in elections. 
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