May 21, 2020

The Honorable Nancy Pelosi The Honorable Kevin McCarthy

Speaker of the House Minority Leader

U.S. House of Representatives U.S. House of Representatives

Washington, D.C. 20515 Washington, D.C. 20515

The Honorable Mitch McConnell The Honorable Chuck Schumer

Majority Leader of the United States Senate Minority Leader of the United States Senate
Washington, D.C. 20510 Washington, D.C. 20510

Dear Speaker Pelosi, Minority Leader McCarthy, Majority Leader McConnell, and Minority Leader Schumer,

We are writing with urgency to ask that you protect our states by reversing a critical flaw in the Families First Coronavirus
Response Act (FFCRA). The so-called “maintenance of effort” (MOE) provision in FFCRA is a budget straitjacket for our
states and, if maintained, will gravely threaten the integrity of state budgets in 2020, 2021, and beyond.! The harm from this
provision will far outlive any help Congress intended for our states.

While we appreciate that Congress set out to provide assistance in the form of additional Medicaid funds during this
challenging time, if Congress intended to provide lasting fiscal relief for our state budgets, it has achieved the opposite.
States are about to face a sea of red ink and this provision shackles states” hands just as they prepare to take that plunge.?

Because some of Members of Congress as well as special interest groups on K Street have painted a picture that this
provision is innocuous, or even helpful, you may not realize the havoc it is beginning to wreak at the state level. To be very
clear, the “MOE” handcuff provision requires our states to maintain the eligibility of every single person that is on, or comes
onto, our Medicaid programs regardless of eligibility. It also bans states from following our own laws designed to improve
program integrity.’

If you are concerned that this is just hyperbole engendered from the conservative right, please review the actual provision
that you voted for. It says that states “may not receive” the financial assistance unless everyone on the program, even
someone who is or becomes ineligible, is:

treated as eligible for such benefits through the end of the month in which such emergency period ends unless the individual
requests a voluntary termination of eligibility or the individual ceases to be a resident of the State;*

Here is how this actually plays out in the states: an individual who recently earned six figures at their job is temporarily
laid off. Based on his unemployment insurance income level, he is eligible for Medicaid (Congress has also required states
to disregard the $600 per month pandemic Ul in determining Medicaid eligibility)>. After two months, he returns to work,
earning six figures again. However, because of this provision, states must keep him on the Medicaid program. The
“emergency period” is expected to last well into next year according to the Congressional Budget Office and could be much
longer.6 And that is the best case—some are already pushing for this provision to be extended indefinitely.

It almost appears that this provision was passed with the explicit intent to create a “Medicaid-for-all” program, giving out
taxpayer-funded benefits regardless of income or eligibility. But states are paying the price.

The result is fiscal disaster.
Yes, Congress provided states with a slight bump in the federal portion of Medicaid spending. However, states are still

responsible for a significant share of all Medicaid spending. And Medicaid spending accounts for a massive portion of state
budgets. In fact, states now spend one out of every three state dollars on Medicaid.”



Now, as Medicaid enrollment is projected to spike by as much as 30 percent or mores, Congress has required states to
shoulder the financial burden not only of those individuals who are truly eligible, but also those who are not actually eligible
for benefits.

It is reckless. It is fiscally irresponsible. It is devastating for state budgets. But it is also probably illegal. Medicaid law
requires that payments be for eligible individuals, not people who are clearly ineligible.” While Medicaid has already
achieved the dubious record of spending $75 billion per year in improper payments'?, we would hope that Congress prefers
the program to avoid intentional, widescale fraud.

Unfortunately, this provision suggests otherwise. In fact, it requires fraud.

We know who suffers when the Medicaid program is stressed by budget overruns. The truly needy get squeezed, provider
payments get cut, nursing homes go without, and the general public sees education funding getting slashed and roads
going unrepaired. It is happening now, and it will get worse if states are forced to cover ineligible people on Medicaid,
costing them untold billions in state funds.

At a time like this, states need more flexibility and more program integrity, not less. Congress and the federal government
have recognized this before. There have been changes made far and wide, including in other welfare programs like food
stamps, that give states much broader authority to make administrative changes. The food stamp program is 100 percent
federally funded, and yet states are given authority to select options that are best for them. But when it comes to Medicaid,
Congress’s actions have undermined states’ abilities to do what is best for a program they pay billions of state dollars to
operate every year.

We ask that you and your colleagues consider providing states the additional flexibility that they need to manage their state
budgets by eliminating this MOE provision from FFCRA. Making this change is a surefire way to give fiscal relief to states
that does not cost taxpayers or add to the already staggering federal deficit. In fact, it will save billions, without impacting
a single person who is truly eligible for Medicaid. With this one practical change, Congress can deliver a win for taxpayers,
the truly needy, and state budgets. That is the kind of win our states, and country, need right now.

Thank you for your consideration,
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CC: Chairman Pallone, Ranking Member Walden, Chairman Grassley, Ranking Member Wyden
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